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Court of Chancery of New Jersey. 
AMERICAN UNION TELEGRAPH CO. v. TOWN OF HARRISON. 

A telegraph company authorized to erect its poles upon the streets of a town " first 
obtaining the designation of the streets" from the town authorities, does not need 
the consent of the town to put its poles on private property outside the lines of the 
streets, and to stretch its wires across the streets. 

Where, however, the statute also provides that the use of the streets shall be sub- 
ject to regulations imposed by the town, this extends the right of regulation to the 
hanging of wires across the streets, though the poles are on private property. 

But the power of the town is to regulate, not to prohibit, and in the absence of 
any regulations on the subject, and in the absence of evidence that the proposed 
method of laying the wires by the company will impede or endanger the use of the 
street by the public, a court of equity will enjoin the town from interfering with the 
wires. 

On an order to show cause why an injunction should not issue, 
heard on bill and affidavits on the part of the complainants and on 
affidavits on behalf of the defendants. 

B. A. Vail and John P. Jackson, for the complainants. 

E. L. Price and J. D. Bedle, for the defendants. 

Van Fleet, V. C. — This is an injunction bill. The complain- 
ants are engaged in the construction of an electric telegraph between 
the cities of New York and Philadelphia. On the morning of the 
day on which their bill in this case was filed, their line between 
New York and Newark was completed, and telegraphic communica- 
tion established. For part of the distance between these points 
their line passes over territory under the jurisdiction of the defend- 
ants. The poles erected within this territory are erected outside 
of the streets or highways and upon private property, but the wires 
hung thereon overhang some twenty streets at an elevation of about 
twenty-five feet above the roadway. These poles were erected with 
the permission of the owners of the soil, but without the permission 
of the defendants. No opposition seems to have been made to the 
erection of the poles, but the wires were attached to them and 
stretched from pole to pole, according to the affidavits read on be- 
half of the defendants, in defiance of their power and only by the 
exercise of superior force. The bill charges that the defendants 
intend to destroy the line by cutting the wires where they overhang 
the streets, and asks that they be enjoined. 

When the order to show cause was applied for in the case, strong 
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doubts were expressed whether the bill stated any fact that would 
authorize the interference of this court, which could properly be 
regarded as the act of the defendants as a municipal body. The 
bill simply charged that certain officers of the town had opposed the 
hanging of the wires, and that one of them, claiming to represent 
the town, threatened, if the wires were put up, that the town would 
cut them down. The bill exhibited such a meagre case that I hesi- 
tated to grant the order to show cause. All doubt upon the sub- 
ject has however been dissipated by the defendants. They answer 
the order to show cause, not by disclaiming responsibility for the 
conduct of their officers, but attempt to show that as a municipal 
body they resisted the erection of the wires by force, almost to riot 
and bloodshed. They do not attempt to deny or conceal the fact 
that it is their purpose, if relieved from restraint, to commit the 
injury against which the complainants appeal to the court for pro- 
tection. There can be no doubt that the injury apprehended belongs 
to the class which it is the duty of a court of equity to prevent in 
limine. If the wires are cut or broken even at a single point, the 
line between its principal termini is completely destroyed. Unless 
the mischief threatened is prohibited at the very outset, it is unde- 
niable the complainants must suffer serious and irreparable loss. 

The complainants were organized under the General Telegraph 
Law (Revision 1174). The eighth section is the only part of the act 
containing anything material to this controversy. It first grants to 
any corporation organized under it the right to use the public high- 
ways of the state for the purpose of erecting posts or poles, upon 
first obtaining the consent in writing of the owners of the soil. It 
then provides that no posts or poles shall be erected in any street 
of any incorporated town, without first obtaining from the town a 
designation of the streets in which the same shall be placed, and 
the manner of placing the same. This beyond all doubt must be 
construed to be a plain inhibition against the use of the streets by 
any telegraph company for the purpose of erecting their poles 
therein without first applying to the municipal authorities for direc- 
tion as to where and in what manner they shall be erected. The 
legislative purpose is very plain. The design is to invest telegraph 
companies with the right to use the streets of an incorporated town 
for the purpose of erecting their poles therein, subject, nevertheless, 
to such municipal control as shall be necessary to secure to the pub- 
lic, safety, convenience and freedom in the use of the streets. The 
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municipal authorities may say what streets shall be used, at what 
points in the streets the poles shall be erected, and how they shall 
be planted and secured, but they have no power to lay an embargo. 
They have a right to regulate but not to interdict, and their regu- 
lation to be valid must be reasonable and fair. But this provision 
has no application to the case in hand. The complainants have 
erected their poles outside of the streets on private property, and 
so long as the poles in no way imperil the safety of those who use 
the streets, the town authorities can lawfully exercise no control 
over them. But another part of this section must be considered. 
By the last clause it is enacted " that the use of the public streets 
in any of the incorporated towns (by any corporation organized 
under this act) shall be subject to such regulations and restrictions 
as may be imposed by the corporate authorities." The clause pre- 
viously considered related only to such use of the streets as would 
be made if poles were erected therein. The clause just quoted is 
much broader, and comprehends any use which can be made of them 
by a telegraph company. It comprehends hanging wires over the 
roadway. The public easement is not limited to the use of the soil 
of the highway, but extends upwards indefinitely. A barrier 
stretched above the roadway, or the bough of a tree overhanging it, 
may constitute a nuisance : Barber v. Roxbury, 11 Allen 320 ; 
Angell on Highways, § 223. Under this clause the town authori- 
ties may adopt regulations fixing the elevation at which telegraphic 
wires shall cross the streets, and they may also prescribe such other 
precautions as may be reasonably necessary to the safety of travel. 
But no such regulations have been adopted by the defendants. So 
far as appears, the town authorities have never even entered upon 
the consideration of the question whether it is expedient or not to 
exercise the power given to them by this clause. When by appro- 
priate proceedings they shall have prescribed regulations upon this 
subject, the complainants will be obliged to conform to them, but in 
the meantime they cannot compel the complainants to desist from 
the further construction of their work. Upon the facts before me 
there is no reason whatever to believe that the wires as they now 
overhang the streets do in the slightest degree impede or endanger 
their full, free and safe use. 

I am of the opinion that the complainants in erecting their poles 
on private property, and in hanging their wires on them, at an ele- 
vation of twenty-five feet above the roadway, did nothing but what 
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they had an unquestionable legal right to do, and that the defend- 
ants should be enjoined from cutting the wires, or otherwise unlaw- 
fully interfering with them. 



ABSTRACTS OF RECENT DECISIONS. 

supkeme court op the united states. 1 

english courts op equity. 2 

supreme court op michigan. 3 

supreme court op missouri. 4 

supreme court of ohio. 6 

Attorney. 

Power of Attorney to confess Judgment. — A power of attorney, 
attached to a sealed note payable to bearer, authorizing the waiving of 
process and the confession of judgment in favor of the holder of the note, 
may be executed in favor of an equitable owner and holder, to whom 
the note may be transferred by delivery, but without indorsement there- 
on : Clements v. Hull, 35 Ohio St. 

Bail. 

Enlargement of Time to surrender the Debtor. — Where suit is brought 
on an undertaking given before judgment in a civil action for discharge 
from arrest, the court in which the cause is pending has power, at any 
time before judgment is rendered on the undertaking, to grant the bail 
further time in which to surrender the judgment-debtor : Whetstone v. 
Riley, 7 Ohio St. 514, explained and qualified: Wright v. Caller, 35 
Ohio St. 

Bankruptcy. See Payment. 

Transfer by Bankrupt pending Proceedings — Title of Assignee — Effect 
of Amendment after Petition of Transfer. — A creditor's petition was 
filed February 23d 1875. An answer filed, denied that enough creditors 
had joined. On April 22d new creditors joined, and the petition was 
amended by adding a different act of bankruptcy. In the meantime 
on March 20th, the bankrupt had transferred some property. Upon a 
bill by the assignee in bankruptcy, Held, that the title of the assignee 
related back to the filing of the original petition, and that the transfer 
was invalid as against him : International Bank v. Sherman, S. C. U. 
S., Oct. Term 1879. 

' Prepared expressly for the American Law Register, from the original opinions 
filed during Oct. Term 1879. The cases will probably be reported in 10 or 11 Otto. 

2 Selected from late numbers of the Law Reports. 

3 From Henry A. Chaney, Esq., Reporter ; to appear in 39 Mich. Reports. 

* From T. K. Skinker, Esq., Reporter, to appear in 69 Mo. Reports. 

* From E. L. De Witt, Esq., Reporter ; to appear in 35 Ohio St. Reports. 



